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time the Journal goes to press, and comment upon the contentions of the 
British Government will therefore be withheld for a future number. 



THE SALE OF ARMS AND AMMUNITION BY AMERICAN MERCHANTS TO 

BELLIGERENTS 

In view of the exchange of notes on this question between Germany 
and the United States and Austria-Hungary and the United States it is 
advisable to examine it with some care and in some detail. 

At the very outset we are met by a distinction between the acts of 
governments and of individuals, a distinction of the greatest importance, 
which must be borne in mind if confusion is to be avoided. This dis- 
tinction was carefully noted in the Hague convention respecting the 
rights and duties of neutral Powers and persons in case of war on land 
of October 18, 1907, which convention was signed by Germany on that 
date and ratifications thereof deposited by Germany at The Hague No- 
vember 27, 1909. The United States likewise had signed and deposited 
ratifications on the same date as Germany. This convention may or 
may not be in force. It is quoted here as indicating the views of Germany 
in 1907 when it signed it, and in 1909 when it ratified it, as to the duties 
and rights of belligerent and neutral Powers. Article 2 of this important 
convention reads: 

Belligerents are forbidden to move troops or convoys of either munitions of war 
or supplies across the territory of a neutral Power. 

Article 4 reads: 

Corps of combatants can not be formed nor recruiting agencies opened on the terri- 
tory of a neutral Power to assist the belligerents. 

Article 6 reads: 

The responsibility of a neutral Power is not engaged by the fact of persons cross- 
ing the frontier separately to offer their services to one of the belligerents. 

Article 7 reads: 

A neutral Power is not called upon to prevent the export or transport, on behalf 
of one or other of the belligerents, of arms, munitions of war, or, in general, of any- 
thing which can be of use to an army or a fleet. 

This convention was signed by thirty-four countries. It has been 
ratified by twenty-five and has been adhered to by three non-signatory 
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Powers (indicating a respectable consensus gentium, so frequently re- 
ferred to in the books), and no nation reserved, either on signing, rat- 
ifying, or adhering to, the articles above mentioned. 

The articles, however, contain nothing new. They are declaratory, 
not amendatory, of the law of nations. Their provisions would exist and 
be binding upon the nations whether or not they had been codified at the 
Second Hague Conference, and the provisions of these articles are bind- 
ing, whether or not the Convention itself, by reason of Article 20, be 
ineffective. Article 20 provides that this convention does not apply 
"except between contracting Powers, and then only if all the belligerents 
are parties to the Convention." The convention has been quoted merely 
to show that the provisions above quoted were thought to be acceptable 
in practice by the nations generally in 1907, when they were all at peace 
and could express their matured views without the excitement and pas- 
sion which accompanies war. 

But that is not all. Article 7 above quoted, dealing with the ship- 
ment of arms, reappears as Article 7 of the convention concerning the 
rights and duties of neutral Powers in naval war, signed at The Hague 
October 18, 1907. This convention was ratified, and ratifications de- 
posited by Germany at The Hague November 27, 1909, and was adhered 
to by the United States on December 3, 1909. This convention contains 
in Article 28 thereof a provision that it only applies to contracting Pow- 
ers, "and then only if all the belligerents are parties to the convention." 
For reasons previously stated, it is immaterial whether this convention 
binds the belligerents or not. It is especially immaterial to the present 
discussion, because the United States is not a belligerent, and the mere 
fact that Germany is a belligerent neither enlarges nor lessens the rights 
and duties of the United States under international law, unless there be 
special treaties between the two countries concluded in time of peace, 
varying their obligations under international law. The treaty of May 
1, 1828 between Prussia and the United States, and which Germany re- 
gards as binding the German Empire, as will appear from the Frye case 
commented on in our last issue, deals with the subject of contraband 
when one or the other nation is at war, and will be discussed after some 
observations of a general nature. 

A nation cannot preserve its neutrality and yet take part in the war; 
nor can it perform its neutral duties if, without taking a direct part 
in the war, it nevertheless aids by its acts one or the other party. It 
must be neutral in the sense that it aids neither and allows neither to 
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make a hostile use of its territory. An act would be none the less unneu- 
tral if the so-called neutral government did it to both of the belligerents 
or allowed both of the belligerents to commit it against the neu- 
tral. Thus, a neutral nation could not properly sell arms and ammuni- 
tion to a belligerent. It would simply commit a two-fold violation of 
neutrality if it sold arms and ammunition to each of two belligerents. 
It could not loan money to one or the other or both of the belligerents; 
it could not allow its ports to be the bases of naval operations to one or 
both. Neutrality does not mean indifference. It means that the nation 
claiming to be neutral shall not aid one or the other and shall not allow 
either or both of two belligerents to use it or its territory for a hostile 
purpose. It must abstain from the war. This is the meaning of Ar- 
ticles 2 and 4, previously quoted, of the convention respecting the rights 
and duties of neutral Powers and persons in case of war on land. 

Article 5 thereof, not previously quoted, stated expressly that "a neu- 
tral Power must not allow any of the acts referred to in Articles 2 to 4 to 
occur on its territory." These articles, however, refer specifically to 
acts of belligerents as such, a fact pointed out by the reporter in his 
official interpretation of the convention, who said, in speaking of Ar- 
ticle 2: 

The prohibition created by Article 2 is addressed to the belligerents; it is not in 
contradiction with Article 7, which only concerns commercial operations undertaken 
by private individuals. 

Let us now consider Article 7, which had the good fortune of being 
approved on two occasions by the Second Hague Conference, and which 
is incorporated in two formal conventions of that illustrious assembly. 

It is the custom in international conferences to accompany the texts of 
conventions with a report which is a statement of the origin and mean- 
ing of the text, and the convention adopted by the conference is under- 
stood and interpreted in the sense in which the convention is explained 
in the report accompanying it. The report is carefully read by the del- 
egates and, upon motion, changes are sometimes made in its text in open 
session, in order to ensure entire accuracy. This fact alone would justify 
the quotation of the reporter commenting on Article 7. There is, how- 
ever, another reason which suggests that this be done. Article 7 of each 
of the two conventions was adopted in times of profound peace. The re- 
porter of the first convention in which this article is found (No. V), Colonel 
Borel, is an enlightened publicist. The reporter of the second conven- 
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tion (No. XIII) was Professor Renault, without question the most em- 
inent authority on international law then or now living. There is still 
another reason. The statement is non-controversial, in that it does not 
seek to justify the action of any one Power which has been called into 
question, but it is a statement of what the delegates believed was correct 
practice. 

First as to Colonel Borel: 

The rule enunciated in this article is justified in itself, independently of the reasons 
of a practical kind in its favor. Theoretically, at least, neutral states and their 
populations are not to suffer from the consequences of a war in which they do not 
participate. Therefore the duties imposed on them by the war and the restrictions 
placed on their liberty of action should be reduced to the minimum of what is strictly 
necessary. There is no reason for prohibiting or interfering with the commerce of a 
neutral state even in regard to the articles mentioned in the text of the article above. 
Any obligation in this matter laid upon the neutral state would cause the greatest 
difficulties in actual practice, and would create inadmissible interference with com- 
merce. 

Article 3 of the French project, corresponding to the Article 7 under discussion, 
mentions only the export, by the subjects of the neutral state, of arms, munitions of 
war, &c. It was on the motion of the Belgian delegation, supported by the French 
delegation, that the Commission adopted the more general text, embracing the trans- 
port as well as the export and making no mention of the nationality of the merchants 
interested, which is, indeed, quite beside the question. 1 

After commenting upon Article 6 of the convention concerning the 
rights and duties of neutral Powers in naval war, which forbids "the 
supply, in any manner, directly or indirectly, by a neutral Power to a 
belligerent Power, of war-ships, ammunition, or war material of any 
kind whatever," Mr. Renault proceeded to remark that: 

On the other hand, the practice has become established that a neutral state is not 
bound to prevent the export of arms or ammunition destined for one or other of the 
belligerents, whether for an army or for a fleet. There is a like provision in the draft 
regulations already mentioned. A neutral state may, moreover, if it prefers, forbid 
the export of the articles in question. It should then simply put into force a prohibi- 
tion that applies equally to the two belligerents. 

The German press, publicists, and apparently the Imperial German 
and Austro-Hungarian Governments do not question the right of the 
citizens or subjects of a neutral nation to furnish arms and ammunition, 
and, in general, supplies, to the enemy. They apparently maintain that 
the spirit of neutrality is violated because, as a matter of fact, Germany's 

1 Deuxieme Conference Internationale de la Paix, 1907, Vol. 1, p. 141. 
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enemies, by controlling the seas, can obtain these supplies, whereas 
Germany and its two allies cannot obtain these supplies because of the 
lack of control of the seas. It is held to be incumbent upon the United 
States, therefore, to forbid the sale and transportation of contraband to 
the Allies because, in view of the actual conditions, these supplies can 
only reach one, not both, of the belligerent countries. 

The question really is not whether supplies reach one or the other 
belligerent, but whether the belligerents can purchase arms and ammuni- 
tion or other contraband within the United States. American markets 
are open to the world. American merchants sell freely to the highest 
bidder. The fact that Germany and its allies cannot avail themselves, 
under present circumstances, of the American market, whereas the en- 
emies of Germany can, may be the misfortune of Germany and its allies, 
on the one hand, and the good fortune of Germany's enemies, on the 
other hand. The mastery of the high seas during the present war is the 
affair of the belligerents, not of the United States. 

The United States, in opening its markets to the world, in time of war 
as well as in time of peace, is pursuing a time-honored policy. It has not 
changed its practice to suit one or the other belligerent, and it is believed 
that it would be unneutral if it changed this policy during the war 
in order to adjust the equities of the case according to the views of 
neutrality contended for by the German press, German publicists, 
and apparently by the Imperial German and Austro-Hungarian Govern- 
ments. 

The United States has passed upon this question long before the pres- 
ent war, and under circumstances which made a strong appeal to the 
equities of the case. It is common knowledge that public sentiment in the 
United States was opposed to the Boer War, and that it would have re- 
joiced to see the Boer Republics maintain their independence in their 
gallant and unsuccessful war against Great Britain. From another point 
of view, the contention of the German press, of the German publicists, 
and apparently of the Imperial German and Austro-Hungarian Govern- 
ments, was presented in a more extreme form, because the Boer Repub- 
lics were wholly excluded from the seas and had neither vessels of war 
upon the high seas nor ports within which men-of-war could be fitted out. 
The question was presented to and decided by the Executive Depart- 
ment of the United States in 1899, at the instance of the Orange Free 
State. It was passed upon by the judiciary of the United States in 1901, 
on behalf of the South African Republic. 



692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

First, as to the Orange Free State. On December 15, 1899, Secretary 
of State Hay instructed Mr. Pierce as follows: 

I have the honor to acknowledge the receipt of your letter of the 11th instant, in 
which you quote a letter received from Doctor Hendrick Muller, envoy extraordinary 
of the Orange Free State, dated The Hague, November 28 last, in which he calls 
your attention to the alleged shipment of material, contraband of war, by the Eng- 
lish Government on a large scale from the United States, maintains that such ship- 
ment is contrary to the law of nations, and suggests your remonstrating with this 
government against the continuance of such irregularities. 

In reply I have the honor to quote from 1 Kent's Commentaries, page 142, con- 
cerning the well-established doctrine, as to the law of nations on the subject. Chan- 
cellor Kent said: 

"It was contended on the part of the French nation in 1796, that neutral govern- 
ments were bound to restrain their subjects from selling or exporting articles 
contraband of war, to the belligerent Powers. It was successfully shown, on 
the part of the United States, that neutrals may lawfully sell, at home, to a 
belligerent purchaser, or carry, themselves, to the belligerent Powers, con- 
traband articles, subject to the right of seizure, in transitu. The right has 
since been explicitly declared by the judicial authorities of this country." 
Mr. Justice Story, in the case of the Santissima Trinidad (7 Wheaton, 340), used 
the following language: 

"There is nothing in our laws or in the law of nations that forbids our citizens from 
sending armed vessels as well as munitions of war to foreign ports for sale. It 
is a commercial adventure which no nation is bound to prohibit, and which 
only exposes the persons engaged in it to the penalty of confiscation." 
In the case of the Bermuda, 3 Wallace, 514, Chief Justice Chase said: 
" Neutrals in their own country may sell to belligerents whatever belligerents choose 
to buy. The principal exceptions to this rule are, that neutrals must not sell 
to one belligerent what they refuse to sell to the other," etc. 
An examination of Wharton's Digest of International Laws, section 391, will make it 
clear that the executive departments of this government from the earliest period have 
maintained the correctness of the doctrine stated by Chancellor Kent, and that, in 
this position, they have been supported by the decisions of the courts of the United 
States and by the opinions of eminent authorities on international law. 

Under the circumstance, therefore, and in view of the fact that the law on the 
subject in the United States is well settled, the department does not consider it nec- 
essary to cause an investigation as to the correctness of the facts alleged by Doctor 
Muller. 2 

Next, as to the South African Republic. In 1901 one Samuel Pearson, 
on behalf of the Transvaal, whereof he was a citizen, asked an injunction 
in the Circuit Court of the United States for the Eastern District of 
Louisiana to restrain the exportation of mules, arms and munitions of 

2 VII Moore's Int. Law Digest, pp. 969-970. 
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war for the benefit of Great Britain, with which country the Transvaal 
was then at war. The court refused the injunction, saying "that the 
case is a political one, of which a court of equity can take no cognizance, 
and which, in the very nature of governmental things, must belong to 
the executive branch of the government." In the course of his opinion, 
however, the judge stated in clear and unmistakable terms what he con- 
ceived the law on the subject of contraband to be. Thus, Parlange, 
District Judge, said : 3 

The principle that neutral citizens may lawfully sell to belligerents has long since 
been settled in this country by the highest judicial authority. In the case of the 
Santissima Trinidad, 7 Wheat. 340, 5 L. Ed. 454, Mr. Justice Story, as the organ of 
the supreme court, said: 

"There is nothing in our laws or in the laws of nations that forbids our citizens 
from sending armed vessels, as well as munitions of war, to foreign ports for 
sale. It is a commercial adventure which no nation is bound to prohibit, 
and which only exposes the persons engaged in it to the penalty of confisca- 
tion." 
See, also, the case of the Bermuda, 3 Wall. 551, 18 L. Ed. 200. 
16 Am. and Eng. Enc. Law (2d Ed.) p. 1161, verbis "International Law," citing 
cases in support of the text, says: 
"A neutral nation is, in general, bound not to furnish munitions of war to a bel- 
ligerent, but there is no obligation upon it to prevent its subjects from 
doing so; and neutral subjects may freely sell at home to a belligerent pur- 
chaser, or carry to a belligerent Power, arms and munitions of war, subject 
only to the possibility of their seizure as contraband while in transit." 
Numerous other authorities on this point could be cited, if it was not deemed en- 
tirely unnecessary to do so. 

The principle has been adhered to by the executive department of the government 
from the time when Mr. Jefferson was Secretary of State to the present day. Mr. 
Jefferson said in 1793: 

"Our citizens have always been free to make, vend, and export arms. It is the 
constant occupation and livelihood of some of them. To suppress their call- 
ings — the only means, perhaps, of their subsistence — because a war exists in 
foreign and distant countries, in which we have no concern, would scarcely be 
expected. It would be hard in principle and impossible in practice. The law 
of nations, therefore, respecting the rights of those at peace, does not require 
from them such an internal derangement in their occupation." 
To the same effect are numerous other expressions and declarations of the executive 
department of the government from the earliest period of the country to the present 
time. See 3 Whart. Int. Law Dig. par. 391, tit. " Munitions of War." 

Affidavits in the cause purport to show that the vessels which make the exportation 
of mules and horses of which the bills complain are private merchant vessels; that 
they are commanded by their usual officers, appointed and paid by the owners; 

3 Pearson v. Parson (108 Fed. Rep. 461, 163). 
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that they are manned by their usual private crews, which are also paid by the owners; 
that they are not equipped for war; that they are not in the military service of Great 
Britain, nor controlled by the naval authorities of that nation; that they carry the 
mules and horses as they would carry any other cargo; and that the mules and horses 
are to be landed, not on the territory of the South African Republic or the Orange 
Free State, but in Cape Colony, which is territory belonging to Great Britain. If 
these affidavits set out the facts truly, it is difficult to see how a cause of complaint 
can arise. If a belligerent may come to this country and buy munitions of war, it 
seems clear that he may export them as freight in private merchant vessels of his own 
or any other nationality, as cargo could be exported by the general public. 

These decisions of the United States during the Boer War are pecul- 
iarly applicable to the present complaints of Germany and Austria, for 
the Boer Republics were in a situation almost identical in respect of the 
supply of arms and ammunition from overseas with that in which 
Austria and Germany find themselves during the present war. Yet the 
fact that the Boers were prevented by British naval vessels from pur- 
chasing munitions of war did not deter Germany and Austria from sell- 
ing large quantities of war material to the other belligerent, who hap- 
pened to be in control of the seas. Indeed, the large extent to which the 
manufacture of munitions of war has for years been carried on in Ger- 
many has made her one of the chief purveyors of such materials to either 
one or the other of the belligerents in almost every war which has oc- 
curred during the last half century or more. 

There would seem, therefore, to be as little doubt as to the practice as 
there is to the law of nations on this subject. 

THE APPOINTMENT OF MR. ROBERT LANSING AS SECRETARY OF STATE l 

On April 1, 1914, Mr. Robert Lansing of New York took the oath of 
office as Counselor for the Department of State. On June 9, 1915, he 
was, upon the resignation of Mr. Bryan, designated Secretary of State 
ad interim, and on June 23, 1915, he was appointed Secretary of State 
of the United States. 

This is indeed rapid promotion, but it is justified, although perhaps 
hardly explained, by the fact that Mr. Lansing's selection as Counselor 
was based solely upon merit, as evidenced by the ability and capacity 
he had shown during a period of more than twenty years in various 

1 Although Mr. Lansing is a member, of the Board of Editors of the Journal, it 
should be stated that he has had no knowledge of and has not been consulted in 
any way in the preparation of this comment. — Ed. 



